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James Van West has filed a 50-page conplaint setting forth a
mul titude of alternative theories on which he clainms that he, and
menbers of a putative class that he purports to represent, are
entitled to damages as well as declaratory and other relief for
all egedly fal se representations that i nduced himto purchase alife
i nsurance policy fromMdl and National Life Insurance Conpany.

By agreenment of the parties, the determ nation as to whether
this case should be certified as a class has been deferred until
the notion to dismss is decided.

The def endant has responded with a notion to dism ss that sets
forth an equally diverse array of reasons why Van West’'s clains
shoul d be sunmarily rejected.

Some of the clainms and sone of the defenses border on the
frivolous and provide an apt illustration of how the tine of the
Court and the litigants sonetines can be wasted on periphera

matters.



Backgr ound

Al t hough the conplaint contains 12 counts, the various clains
asserted arise out of the sane relatively sinple set of facts; and,
for the nost part, require essentially the sane proof and seek
essentially the sanme relief. The allegations of the conplaint
essentially are as foll ows:

Beginning in 1984, Mdland, through its sales agents, sold
life insurance policies based on representations that the prem uns
woul d “vani sh” at sone fixed point in the future; that Van West and
others relied on those representations i n purchasi ng such policies;
that the representations were either knowingly false or that
M dl and, at |east, failed to disclose the assunpti ons on which t hey
were based as well as the concomtant risk that the prem uns m ght
not vani sh; that, if Van West and others had known the true facts,
t hey woul d not have purchased the policies; and that, as a result
of purchasing the policies, Van Wst and others did not receive
what they bargai ned for and have been forced to expend additi onal
suns of noney to maintain their coverage.

More specifically, Van West all eges that:

- In 1984 he purchased an “Executive Select 21" policy in

the face anpbunt of $250,000 based on a representation
that if he made annual prem um paynents of $6,310 for 5
years, the policy would be fully funded and no further

prem uns would be required (i.e., the premuns would



“vani sh”).

S The investnment returns on the policy were less than
anticipated and, in 1990, Mdland informed him that
either: (1) he would be required to resunme premum
paynents; (2) the anmount of insurance would be reduced;
or, (3) he coul d borrow agai nst the policy’s value to pay
the prem uns.

S Van West opted for the | oan

S In 1991, Mdland informed Van West that he would be
required to repay the loan, plus interest, and to pay
anot her annual prem umin order to maintain his coverage.

S Van West paid nore than $13,000, as requested, and
recei ved an assurance that no further prem uns woul d be
required.

S In 1995 M dl and agai n denmanded a resunption of prem um
paynments or a reduction of the death benefit.

S After fruitless efforts to persuade Mdl and to honor its
al | eged representati ons, Van West agreed to accept a new
policy containing “inferior” provisions.

Accordingly, Van Wst seeks conpensatory danmages,
puni tive danages and di sgorgenent of what he all eges were Mdland’ s

ill-gotten gains.



The d ai s

Despite the multitude of Ilegal theories advanced, the
plaintiffs substantive clains essentially boil down to clains for:
1. Breach of contract (Counts VI and VI1)

2. Fraud or m srepresentation (Counts I, Il and |X)
3. Rl CO conspiracy (Counts IV and V).

In addition, there are clains for breach of fiduciary duty
(Count I11); negligence (Count VII1); and unjust enrichnent (Count
X) that either add nothing or are patently inapplicable.

There also are clains for declaratory judgnent (Count Xl) and
reformation (Count X I) that turn on resolution of the other

cl ai ms.



St andi ng _and Ri peness

M dl and noves to dism ss the entire conplaint on the ground
that the clains nade are not yet ripe and that Van Wst |acks
standing to nmake them

I n support of that contention, Mdland asserts that Van West
has not sustained any damages and that he will not sustain any
damages unless and until his policy [presumably referring to the
repl acenent policy] can no | onger be continued at full face val ue
wi thout requiring the paynent of additional prem uns.

Whet her that assertion is or is not accurate with respect to
ot her nenbers of the putative class, it ignores the allegations in
the conplaint that:

1. Van West already has paid over $13,000 nore than what he
claimts Mdland represented would be the total prem uns
requi red under his original policy.

2. In order to maintain his coverage of $250,000 w t hout paying
even nore, Van West was forced to accept a new policy, the
terms of which were inferior to those of the original policy.
Therefore, there is absolutely no nerit to Mdland’ s standi ng

and ri peness argunent and its notion to dismss on those grounds is

deni ed.



Fraud and/or M srepresentation (Counts |, IIl and IX)

Counts I, Il and [IX assert clains for fraud and/or

m srepresentation. All of then are based on the sanme nucl eus of

facts and they differ only with respect to the | egal theories and

| abel s attached to them

M dland’ s notion to dismss these counts rests on the faulty
prem se that the allegedly fraudul ent representations were nerely
predictions as to what mght happen in the future rather than
statenents of present facts.

In maki ng that argunment, Mdland, once again, ignores the
al l egations contained in the conplaint.

The conplaint <clearly does not describe the alleged

m srepresentations as predictions or expressions of opinion as to

what M dl and expected m ght happen in the future.
On the contrary:

1. The conplaint describes the alleged m srepresentations as
unqual i fi ed assurances that Van West woul d be required to pay
the specified premumfor only 5 years; or, to put it another
way, that the policy would cost a specified sumof noney. In
that respect, the alleged statenents are no different from
statenents by a nerchant regarding the price of goods sold or
the nunmber of installnment paynents required to fully satisfy
t he purchase price.

2. Moreover, the conplaint alleges that, at the tine the



representations were made, Mdl and knew t hat they were fal se;
or, at least, that it failed to disclose facts indicating the
i kelihood that its representations were untrue.

In short, thereis little substance to Mdland s argunent and

therefore its notion to dismss Counts |, Il and | X is deni ed.



Breach of Fiduciary Duty (Count 111)

Under Rhode Island law, the creation of a fiduciary duty
depends upon the facts surrounding the relationship between the
parties. Those facts nust be sufficient to establish a specia
relationship of trust and confidence that requires the purported
fiduciary to act in the best interests of the other party rather
than in its own best interests.

Fi duciary rel ati onshi ps are not lightly inferred in commerci al
transacti ons where each party seeks to acconplish its own business
obj ectives and those objectives may conflict.

Clearly, the parties to such a transaction are subject to a
variety of constraints i ncl udi ng prohi bi tions agai nst
m srepresentation and conceal nent of material facts. However,
ordinarily, neither is required to act in the best interest of the
ot her party.

Since the sale of insurance is a commercial business, the
rel ati onshi p between the parties generally cannot be characterized
as fiduciary, in nature.

Thus, al t hough Rhode | sl and has no per se rule that an i nsurer
owes no fiduciary duty to an insured, the existence of such a
relationship would be limted to unusual cases in which the
relationship goes far beyond that found in an ordinary business
transacti on.

Here, it is clear that the fiduciary duty claim cannot be



mai ntai ned as a class action because the nere sale of “vanishing
premuni policies is insufficient to establish a fiduciary
rel ati onship. What would be required is a fact-intensive anal ysis
of the relationship between Mdl and and each nenber of the class
which is inappropriate in a class action.

Wile Van West’'s allegations regarding his personal
relationship with the agent who sold him his policy present a
slightly stronger case for inposing a fiduciary duty, they, too,
fall far short of the mark.

The nmere fact that Van West knew and trusted the sal esman was
not sufficient to create a fiduciary relationship between them any
nmore than the fact that one shops at a particular hardware store
because he knows and trusts the proprietor creates a fiduciary
rel ati onshi p between the shopper and the proprietor.

In any event, it would create a fiduciary relationship between
Van West and M dland any nore than the shopper’s purchase of a
product at the hardware store creates a fiduciary relationship
bet ween t he shopper and the manufacturer of that product.

Since Count |1l fails to allege facts to establish a fiduciary
rel ati onshi p between Van West and M dl and, the notion to dismss

Count 111 is granted.



Bad Faith Breach of Insurance Contract in Violation of 8 9-1-33

(Count V1)

Mdland’s nmotion to dismss Count VII that alleges bad faith
failure to tinely perform obligations under an insurance contract
in violation of GL. 8 9-1-33 suffers fromthe sane infirmty as
its motion to dismss on ripeness and standing grounds. It is
predicated on the theory that Van Wst’'s original policy was
resci nded and that any cl ai ns that he may have nust arise under the
repl acenent policy.

As al ready noted, the conplaint clearly alleges that Mdl and
breached the original policy and that Van West was forced to accept
the replacenent policy in order to maintain his coverage.

Thus, there was no rescission of the original policy nor is
there any indication that Van West waived or rel eased any clains
agai nst Mdland for breach of that policy.

Accordingly, Mdland s notion to dism ss Count VII is denied.
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Breach of Contract (Count VI) and Nedgligence (Count VIII)

There is no need to address these counts separately because
M dl and seeks to dismss them solely on ripeness and standing

gr ounds.
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Unj ust Enrichnent and Constructive Trust (Count X)

Count X asserts a claimfor unjust enrichnment and seeks the
inposition of a constructive trust consisting of all nonies
wrongful |y obtained by M dl and.

M dl and, again, presents a laundry |list of reasons why this
count should be di sm ssed.

Because nost of the reasons lack nerit and because the one
that is neritorious is dispositive, the Court will address only
t hat reason

As M dl and points out, equitable renedies, |ike the inposition
of a constructive trust, are available only if a plaintiff has no
ot her adequate renedy at | aw

VWile it is true that a plaintiff may plead inconsistent
clains, inthe alternative, he may not plead a claimfor equitable
relief, the success of which depends upon the success of another
claimthat would provide himw th an adequate renedy at | aw.

That is precisely the situation in this case. In order to
prevail on his constructive trust claim Van Wst would have to
showthat it isinequitable to allowMdland to retain the prem uns
that it collected. In turn, in order to establish that, Van West
must show that the premuns were obtained as a result of fraud,
m srepresentation or breach of contract, any of which would entitle
Van West to recover noney damages that woul d nmake hi m whol e.

Therefore, Mdland's notion to dism ss Count X is granted.
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Sunmar y
To summari ze:
M dland’ s notion to dismss the entire conplaint on ripeness
and standi ng grounds i s deni ed.
M dl and’ s specific nmotions to dismss Counts |, I, and IX
(fraud and m srepresentation) and Count VII (bad faith breach
of insurance contract) are denied.
M dland’ s notions to dismss Counts IIl (breach of fiduciary
duty), V-V (RICO violations) and Count X (unjust enrichnment

and constructive trust) are granted.
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